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should know that such services (or usable
and suitable alternative services) are not
available on proportionally equal terms to
all other customers competing with it in the
distribution of the seller’s product.

Example 3: Where a customer has entered
into a contract, understanding, or arrange-
ment for the purchase of advertising with a
newspaper or other advertising medium that
provides for a deferred rebate or other reduc-
tion in the price of the advertising, the cus-
tomer should advise any seller from whom
reimbursement for the advertising is claimed
that the claimed rate of reimbursement is
subject to a deferred rebate or other reduc-
tion in price. In the event that any rebate or
adjustment in the price is received, the cus-
tomer should refund to the seller the amount
of any excess payment or allowance.

Example 4: A customer should not induce or
receive an allowance in excess of that offered
in the seller’s advertising plan by billing the
seller at ‘‘vendor rates’’ or for any other
amount in excess of that authorized in the
seller’s promotional program.

(b) Third party liability: Third par-
ties, such as advertising media, may
violate section 5 of the Federal Trade
Commission Act through double or fic-
titious rates or billing. An advertising
medium, such as a newspaper, broad-
cast station, or printer of catalogues,
that publishes a rate schedule con-
taining fictitious rates (or rates that
are not reasonably expected to be ap-
plicable to a representative number of
advertisers), may violate section 5 if
the customer uses such deceptive
schedule or invoice for a claim for an
advertising allowance, payment or
credit greater than that to which it
would be entitled under the seller’s
promotional offering. Similarly, an ad-
vertising medium that furnishes a cus-
tomer with an invoice that does not re-
flect the customer’s actual net adver-
tising cost may violate section 5 if the
customer uses the invoice to obtain
larger payments than it is entitled to
receive.

Example 1: A newspaper has a ‘‘national’’
rate and a lower ‘‘local’’ rate. A retailer
places an advertisement with the newspaper
at the local rate for a seller’s product for
which the retailer will seek reimbursement
under the seller’s cooperative advertising
plan. The newspaper should not send the re-
tailer two bills, one at the national rate and
another at the local rate actually charged.

Example 2: A newspaper has several pub-
lished rates. A large retailer has in the past
earned the lowest rate available. The news-

paper should not submit invoices to the re-
tailer showing a high rate by agreement be-
tween them unless the invoice discloses that
the retailer may receive a rebate and states
the amount (or approximate amount) of the
rebate, if known, and if not known, the
amount of rebate the retailer could reason-
ably anticipate.

Example 3: A radio station has a flat rate
for spot announcements, subject to volume
discounts. A retailer buys enough spots to
qualify for the discounts. The station should
not submit an invoice to the retailer that
does not show either the actual net cost or
the discount rate.

Example 4: An advertising agent buys a
large volume of newspaper advertising space
at a low, unpublished negotiated rate. Re-
tailers then buy the space from the agent at
a rate lower than they could buy this space
directly from the newspaper. The agent
should not furnish the retailers invoices
showing a rate higher than the retailers ac-
tually paid for the space.

§ 240.14 Meeting competition.
A seller charged with discrimination

in violation of sections 2 (d) and (e)
may defend its actions by showing that
particular payments were made or
services furnished in good faith to meet
equally high payments or equivalent
services offered or supplied by a com-
peting seller. This defense is available
with respect to payments or services
offered on an area-wide basis, to those
offered to new as well as old customers,
and regardless of whether the discrimi-
nation has been caused by a decrease or
an increase in the payments or services
offered. A seller must reasonably be-
lieve that its offers are necessary to
meet a competitor’s offer.

§ 240.15 Cost justification.
It is no defense to a charge of unlaw-

ful discrimination in the payment of an
allowance or the furnishing of a service
for a seller to show that such payment
or service could be justified through
savings in the cost of manufacture,
sale or delivery.

PART 250—GUIDES FOR THE
HOUSEHOLD FURNITURE INDUSTRY

Sec.
250.0 Definitions.
250.1 Avoiding deception and making disclo-

sures.
250.2 Describing wood and wood imitations.
250.3 Identity of woods.
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